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11 
 DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


12 


13 
 In the Matter of the Petition to Revoke Case No. VN-2006-1915 
Probation Against, 

14 

ELVIRA BRAUCH TORRES 

15 1330 Bryon Drive, #12B PETITION TO REVOKE PROBATION 
Salinas, California 93901 


16 

Vocational Nurse License No. VN 164731 


17 

Respondent. 

18 


19 
 Complainant alleges: 

20 PARTIES 

21 
 1. Teresa Bello-Jones, J.D. , M.S.N., R.N. (Complainant) brings this Petition to Revoke 

22 
 Probation solely in her official capacity as the Executive Officer of the Board of Vocational 

23 
 Nursing and Psychiatric Technicians, Department of Consumer Affairs. 

24 
 2. On or about October 18, 1993 , the Board of Vocational Nursing and Psychiatric 

25 Technicians issued Vocational Nurse License Number VN 164731 to Elvira Brauch Torres 

26 
 (Respondent). Respondent ' s Vocational Nurse License will expire on April 30, 2013, unless 

27 
 renewed. 

28 
 III 
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CONTROLLED SUBSTANCES/DANGEROUS DRUGS 

2 3. Cocaine is a dangerous drug as defined in section 4022 of the Code and a schedule 

3 II controlled substance and narcotic as defined by section 11 055(b)(6) of the Health and Safety 


4 Code. 


5 4. Codeine is a dangerous drug as defined in section 4022 and a schedule III controlled 

6 . substance as defined 	in Health and Safety Code section 11 056( e). 

7 JURISDICTION 

8 5. This Petition to Revoke Probation is brought before the Board of Vocational Nursing 

9 and Psychiatric Technicians (Board), Department of Consumer Affairs, under the authority of the 

10 following laws. All section references are to the Business and Professions Code unless otherwise 

11 indicated. 


12 STATUTORY PROVISIONS 


13 6. Section 2875 of the Business and Professions Code ("Code") provides, in pertinent 

14 part, that the Board of Vocational Nursing and Psychiatric Technicians ("Board") may discipline 

15 the holder of a vocational nurse license for any reason provided in Article 3 (commencing with 

16 section 2875) of the Vocational Nursing Practice Act. 

17 7. Section 2878 of the Code states: 

18 "The Board may suspend or revoke a license issued under this chapter [the Vocational 


19 Nursing Practice Act (Bus. & Prof. Code, 2840, et seq.)] for any of the following: 


20 

21 "(d) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the 

22 violating of, or conspiring to violate any provision or term of this chapter. 

23 

24 "U) The commission of any act involving dishonesty, when that action is related to the 


25 duties and functions of the licensee. 


26 

27 8. Section 2878.5 of the Code states: 


28 "In addition to other acts constituting unprofessional conduct within the meaning of this 


2 

PETITION TO REVOKE PROBATION 



chapter [the Vocational Nursing Practice Act] it is unprofessional conduct for a person licensed 

2 under this chapter to do any of the following: 

3 

4 "(b) Use any controlled substance as defined in Division 10 of the Health and Safety Code, 

5 or any dangerous drug as defined in Section 4022, or alcoholic beverages, to an extent or in a 

6 manner dangerous or injurious to himself or herself, any other person , or the public, or to the 

7 extent that the use impairs his or her ability to conduct with safety to the public the practice 

8 authorized by his or her license. 

9 

10 9. Section 118(b) of the Code provides, in pertinent part, that the expiration of a license 

11 shall not deprive the Bureau jurisdiction to proceed with a disciplinary action during the period 

12 within which the license may be renewed, restored, reissued or reinstated. Under section 2892.1 
-

13 of the code, the Bureau may renew an expired license at any time within four years after the 

14 expiration. 

15 10. In a disciplinary action entitled "In the Matter of Accusation Against Elvira Brauch 

16 Torres," Case No. VN-2006-1915 , the Board of Vocational Nursing and Psychiatric Technicians, 

17 issued a decision, effective July 17,2008, in which Respondent's Vocational Nurse License was 

18 revoked. However, the revocation was stayed and Respondent's Vocational Nurse License was 

19 placed on probation for a period of three (3) years with certain terms and conditions. A copy of 

20 that decision is attached as Exhibit A and is incorporated by reference. 

21 REGULATORY PROVISIONS 

22 11. California Code of Regulations, title 16, section 2521 , states: 

23 "For the purposes of denial , suspension, or revocation of a license pursuant to Division 1.5 

24 (commencing with Section 475) of the Business and Professions Code, a crime or act shall be 

25 considered to be substantially related to the qualifications, functions or duties of a licensed 

26 vocational nurse if to a substantial degree it evidences present or potential unfitness of a licensed 

27 vocational nurse to perform the functions authorized by his license in a manner consistent with 

28 the public health, safety, or welfare. 

3 

PETITION TO REVOKE PROBATION 



FIRST CAUSE TO REVOKE PROBATION 

2 (Obey All Laws) 

3 12. Respondent's probation is subject to revocation pursuant to Code section 2878 , 

4 subdivsion (d) , in that she failed to comply with her probation Condition Term No.1. At all 

5 times after the effective date of Respondent's probation, Condition Term No . 1 stated: 

6 Respondent shall obey all federal , state and local laws, including all statutes and regulations 

7 governing the license. Respondent shall submit, in writing, a full and detailed account of an y and 

8 all violations of the law to the Board within five days of occurrence. To ensure compliance with 

9 this term, Respondent shall submit two completed fingerprint cards and the applicable fingerprint 

10 processing fees to the Board within thirty days of the effective date of the Decision, unless the 

11 Board determines that fingerprint cards were previously submitted by Respondent. 

12 13. Respondent ' s probation is subject to revocation because she failed to comply with 

13 Probation Condition Term 1, requiring her to obey all laws, in that she failed to submit proof of 

14 satisfactory completion of court ordered probation terms as follows: 

15 a. On or about July 22, 2005 , in Monterey Superior Court Case No. MS236836A, 

16 Respondent was convicted of violating Penal Code section 243(e) (battery against 

17 spouse/cohabitation partner). The Court imposed a three-year probation period in this case. 

18 b. On or about May 15, 2007, in San Benito County Superior Court Case No. CR-07

19 00592, Respondent was convicted of violating California Vehicle Code section 23152(b) (driving 

20 with a 0.080/0 or hi gher blood alcohol level) . The Court imposed a three-year probation in this 

21 case. 

22 c. On or about June 8, 2009 , and again on January 19, 2011 , Respondent was advised by 

23 the Board that she Inust subm it documentation of successful completion of these probation 

24 periods. On 61' about February 19, 2011 , Respondent advised the Board that she was waitin g for 

25 her proof of completion but failed to provide any additional information. 

26 SECOND CAUSE TO REVOKE PROBATION 


27 (Compliance with Probation program and Quarterly Report Requirements) 


28 14. Respondent's probation is subject to revocation pursuant to Code section 2878 , 
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subdivsion (d) and subdivision U), in that she faileQ to comply with her probation Condition Term 

2 No.2. At all times after the effectiv~ date of Respondent 's probation, Condition Term No.2 

3 stated: 

4 Respondent shall full y comply with terms and conditions of the probation established by 

5 the Boards and shall full y comply with terms and conditions of the probation established by the 

6 Board and shall cooperate with the representatives of the Boards in its monitoring and 

7 investigation of Respondent's compliance with the Probation Program. 

8 15. Respondent ' s probation is subject to revocation because she failed to comply with 

9 Probation Condition Term No.2, referenced above. The facts and circumstances regarding this 

10 violation are as follows: 

1 1 a. On or about April 7, 2011 , Respondent failed to submit a Quarterly Report form 

12 certifying her compliance with her probation program requirements for the reporting period of 

13 January through March 2011. 

14 b. On her Quarterly Report form for the reporting period of July - September 2010, 

15 Respondent indicated that she abstained from alcohol and/or drugs during that period of her 

16 probation when in fact , she tested positive for Cocaine on September 24, 2010 . She signed that 

17 Quarterly Report form under ,penalty of perjury on October 6,2010. 

18 c. Respondent continued to represent that she abstained from alcohol and/or drug use on 

19 her Quarterly Report for October - December 2010. On or about October 7, 2010, Respondent 

20 tested positive for Cocaine. She signed that Quarterly Report form under penalty of perjury on 

21 January 7, 2011. 

22 THIRD CAUSE TO REVOKE PROBATION 

23 (Abstain from Controlled Substances) 

24 16. Respondent's probation is subject to revocation pursuant to Code section 2878, 

25 subdivsion (d), Code section 2878 , subdivision U), and Code section 2878.5 , subdivision (b), in 

26 that she fai led to compl y with her probation Condition Term No. 16. At all times after the 

27 effective date of Respondent ' s probation, Condition Term No. 16 stated: 

28 Respondent shall completely abstain from the' personal use or possession of controlled 
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substances, as defined in the California Uniform Controlled Substances Act, and dangerous drugs 

2 as defined in sections 4021 and 4022 of the business and Professions Code, except when lawfull y 

3 prescribed by a licensed practitioner for a bona fide illness. 

4 17. Respondent's probation is subject to revocation because she failed to abstain from the 

5 use of controlled substances as evidenced by testing "positive" on her biological fluid screening 

6 results as follows: 

7 a. On or about September 24, 2010, Respondent tested positive for Cocaine 

8 (Benzoylecgonine) in the amount of 3,067 ng/mL. 

9 b. On or about October 7, 2010, Respondent tested positive for Cocaine 

10 (Benzoylecgonine) in the amount of 39,568 ng/mL. 

1 1 c. On or about January 27, 2011 , Respondent tested positive for Opiates (Codeine) in 

12 the amount of 741 ng/mL. Respondent failed to provide the Board with a valid prescription for 

13 the Codeine. 

14 d. On or about February 8, 2011 , Respondent tested positive for Cocaine 

15 (Benzoylecgonine) in the amount of223 ng/mL. 

16 e. On or about March 29, 2011 , Respondent tested positive for Cocaine 

17 (Benzoyl ecgonine) in the amount of 185 ng/mL. 

18 f. On or about Apri I 11 , 2011 , Respondent tested positive for Cocaine 

19 (Benzoylecgonine) in the amount of247 ng/mL. 

20 When questioned by the Board about the positive test result on her Septem ber 24, 2010, 

21 drug test, Respondent adm itted to the Board that she used a small amount of the substance at a 

22 party. On or about January 19, 2011 , the Board sent Respondent a Notice of Probation Violation 

23 requesting a fUliher explanation for another positive test result on October 7, 2010. On or about 

24 February 19, 2011 , Respondent wrote to the Board, stating tha.t she had abstained from controlled 

25 substances since September 23 , 2010, and that the positive test result on October 7, 2010, must 

26 have been a residual amount. 

27 III 


28 III 


6 

PETITION TO REVOKE PROB ATION 



FOURTH CAUSE TO REVOKE PROBATION 

2 (Submit Biological Fluid Samples) 
., 
,) 18. Respondent's probation is subject to revocation pursuant to Code section 2878, 

4 subdivsion Cd), in that she failed to comply with her probation Condition Term No. 17. At all 

5 times after the effective date of Respondent's probation, Condition Term No. 17 stated: 

6 Respondent shall immediately submit to biological fluid testing, at Respondent's cost, upon 

7 request by the Board or its designee. There will be no confidentiality in test results ; positive test 

8 results will be immediately reported to the Board and Respondent's current employer. 

9 19. Respondent's probation is subject to revocation because she failed to comply with 

10 Probation Condition Term 17, in that she failed to submit to random biological fluid testing as 

11 required. The facts and circumstances regarding this violation are as follows: 

12 a. On or about November 11 , 2010, Respondent was selected and failed to appear for 

13 testing. 

14 b. On or about December 1, 2010, Respondent was selected and failed to appear for 

15 testing. 

16 c. On or about January 31 , 2011 , Respondent was selected and failed to appear for 

17 testing. 

18 DISCIPLINE CONSIDERATIONS 

19 20. To determine the degree of discipline, if any, to be imposed on Respondent, 

20 Complainant alleges that on or about May 16, 1997, in a prior disciplinary action entitled In the 

21 Matter of the Accusation Against Elvira Brauch Torres before the Board of Vocational Nursing 

22 and Psychiatric Technicians, Case No. 5914, Respondent ' s license was revoked for gross 

23 negligence and/or incompetence in the performance of her duties as a Licensed Vocational Nurse. 

24 She unsuccessfull y petitioned the Board for reinstatement in September 1998, and was 

25 subsequently denied in December 1998. Respondent petitioned the Board again for reinstatement 

26 in 2000. The Board granted her petition and issued a probationary license for a period of 3 years. 

27 Respondent successfully completed her probation in June 2003. That decision is now final and is 

28 incorporated by reference as iffully set forth. 
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2

PRAYER 

2 
 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

3 
 and that following the hearing, the Board of Vocational Nursing and Psychiatric Technicians 

4 
 issue a decision: 

5 
 1. Revoking the probation granted by the Board of Vocational Nursing and Psychiatric 

6 
 Technicians in Case No. VN-2006-1915 , and imposing the disciplinary order that was stayed, 

7 
 thereby revoking Vocational Nurse License No. VN 164731 issued to Elvira Brauch Torres; 

8 
 2. Revoking or suspending Vocational Nurse License No. VN 164731, issued to Elvira 

9 ' Brauch Torres; 

3. Taking such other and further action as deemed necessary and proper. 

1 


2 

DATED: September 19, 

3 

Executive Of lcer 

4 
 Board of Vocational Nursing and Psychiatric Technicians 
Department of Consumer Affairs 

5 
 State of California 
Complainant 

6 
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 SF2011201128 
20469892 .doc 
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Exhibit A 

Decision and Order 

Board of Vocational Nursing and Psychiatric Technicians Case No. VN-2006-1915 



1 BEFORE THE 

BOARD OF VOCATIONAL NURSING 


2 
AND PSYCHIATRIC TECHNICIANS 


DEPARTMENT OF CONSUMER AFFAIRS 
3 
STATE OF CALIFORNIA 


4 

5 In the Matter of the Accusation Against: Case No. VN-2006-1915 

6 
ELVIRA BRAUCH TORRES 

7 1424 Yosemite St., #C 
Seaside, CA 93955 OAR No. 2008010102 

8 

Vocational Nurse License 
9 No. VN 164731 

10 
Respondent. 

11 

12 

13 
DECISION 

14 

15 
The attached Proposed Decision of the Adlninistrative Law Judge is hereby adopted by the 

16 

Board ofVocational Nursing and Psychiatric Technicians as the Final Decision in the above entitled 
17 

Blatter. 
18 

19 

20 This Decision shall becOlne effective on July 17, 2008. 

21 
IT IS SO ORDERED this 1 i h day of June, 2008 . 

22 

23 

24 

25 -----:,....---
· e~-~=~-~---

26 

27 

28 



BEFORE TI-IE 

BOARD OF VOCATIONAL NURSING AND PSYCHIATRlC TECI-INICIANS 


DEPAR_TI\1ENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the I\1atter of the Accusation Against: 

ELVIRA BRAUCI-I TORRES, Case No. VN-2006-1915 

Vocational Nurse License No. VN164731, OAI-I No. 2008010102 

Respondent. 

PROPOSED DECISION 

Mary-Margaret Anderson, Adnlinistrative Lav\' Judge, Office of Adnlinistrative 
I-Iearings, State of California. heard this nlatter on April 8, 2008, at Oakland, California. 

Michael B. Franklin, Deputy Attorney General, represented Conlplainant Teresa 
Bello-Jones, J.D ., M.S.N., R.N. 

Respondent Elvira Brauch Torres represented herself. 

The record closed on April 8, 2008. 

FACTUAL F1NDINGS 

1. COll1plainant Teresa Bello-Jones, J.D., M.S.N. , R.N. , filed the Accusation in 
her official capacity as Executive Officer, Board of Vocational Nursing and Psychiatric 
Technicians, Deparllnent of ConSUlner Affairs (Board). 

2. The Board issued Vocational Nurse License NUll1ber \fN 164731 to Elvira 
Brauch Torres (Respondent) on October 18. 1993. It is active and rene\ved through April 30. 
2009. 

Priol'discl)Jline 

3. On 1\1a)' 16, 1997 ~ the Board revoked Respondent's license. Respondent had 
fai led to respond to the Accusation, \\'h ich alleged negligence andlor inC0111petence in the 
pcrfonnancc of her duties as a licensed vocational nurse. and her default \\ -as taken. The 
underlying acts \ycre her failures to follo\\" infection control guidelines \vhcn proyiding an 



in1nlunization to a four-year-old; to follo\\! a physician ~ s direction in the adtninistration of 
Inedication; and to call in a prescription. 

On Decel11ber 23 , 1998, Respondent's Petition for Reinstatetnent \vas denied. On 
11ay 19, 2000~ Respondent ' s Petition for Reinstaten1ent was granted and she \vas placed on 
probation for three years. On June 11 , 2003, Respondent's probation tenninated and her 
license \vas restored. 

Criminal cOl1victions 

4. On July 22, 2005~ Respondent \vas convicted by her plea of guilty of a 
Inisden1eanor violation of Penal Code section 243 , subdivision (e)~ battery against 
spouse/cohabitation partner. Respondent \vas placed on fonnal probation for three years 
pursuant to ternlS and conditions that included cOlnpletion of a one-year dOlnestic violence 
progran1, c0111pletion of 40 hours of conl111unity service. and paYlnent of fines and fees. 

The conviction resulted froll1 Respondent's arrest on June 16,2005, during a visit at 
her friend Anthony Pahner's honle. Respondent drank heavily and becatne very intoxicated. 
The police report states that Paltner called 911 \vhen Respondent refused to leave. \\'hen the 
police arrived, Pahner \vas sitting outside the house because Respondent had locked hinl out. 
Palnler told police that Respondent had slapped hinl and they proceeded to investigate, 
ho\vever, Respondent \vas extrenlely uncooperative. She screalned and yelled at the police 
officers, continued to refuse to leave, and \vas arrested. 

5. The Board conducted a revie\v of Respondent's 2005 conviction. By letter 
dated January 11, 2006, the Board infonned Respondent that it \vas not pursuing disciplinary 
action against ~ler at that tilne, due in part to the proof she sublnitted that she was in 
cOlnpliance \vith the probation order in that case. 

6. On 1\1ay 15. 2007. Respondent \\'as convicted by her plea of guilty of a . 
111isdclneanor violation of Vehicle Code section 23152, subdivision (b)~ driving ,,·,lith a .08 
percent or higher blood alcohol level. Respondent \vas placed on forn1al probation for three 
years and ordered to serve five days in the county jail. Tenns of probation also included 
conlpietioll of the DUI Education Progran1 and paynlent of a $1 ,890 fine. 

This conviction resulted frol11 R.espondenf s arrest on 1\1arch 11 , 2007. Shc \\'as 

stopped for speeding and the officer noticed a strong odor of alcohol. 


Respondent's evidence 

7. Respondent presented evidence deillonstrating that she is in cOll1pliance with 
both of the probation orders. She has cOlnpleted both the donlestic violence and DUI 
courses. She owes approxilnately $45 0 for the 2005 conviction and $1 ~OOO for the 2007 
conviction. 
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Respondent forgot that one of the conditions of her 2005 conviction \",'as not to drink. 
and had "a couple of glasses of \\linc" the night she \vas arrested for drunk driving. Her 
girlfriend \""as in labor and needed her, so Respondent filled her car \vith gas and set out to 
dri ve fr01n Seaside to Turlock. 

Respondent asserts that in addition to the court-ordered DUI progran1, upon the 
recol11111endation of her probation officer she attended 90 Alcoholic's Anonyn10us l11eetings 
in 90 days. Although Respondent does not believe that she is an alcoholic, she learned a 
great deal fron1 this experience, including that alcoholics "drink their feelings and problen1s 
a\vay." She believes that she \\las in an "alcoholic relationship" \\lith Paln1er; she ended the 
relationship and decided not to drink anYlnore. Respondent \vas also influenced in this 
decision by her daughter, who told her that she is a different person vv'hen- she drinks. 
Respondent states that she does not think of drinking anyn10re and no longer attends AA. 
She does, ho\vever, have a sponsor \vho111 she calls if she feels she is "getting ",realc" 

8. Respondent began her nursing career in 1991 \vhen she \vas in the Army in 
San Antonio, Texas. After 1110ving to California, she \\forked as a float nurse at Salinas 
\Talley Men10rial Hospital. At the tin1e of her previous disciplinary lnatter. she was working 
at an in1n1unization clinic. She \\las tenninated fr0111 that position. 

Prior to the Board's reinstatell1ent in 2000, she ",rorked in the retail field and also in 
hon1e health positions that did not required licensure. She returned to nursing in skilled 
nursing facilities. She \\forked at Can11el Convalescent Hospital fron1 2001 until the facility 
closed in 2004, then at Monterey Convalescent, \vhich \vas under the SaIne o\vnership as 
Carn1el, until it closed in 2006. FrOI11 that tin1e to the present she has worked at Pacific 
Grove I-lealth Care Center. R.espondent conducts asseSSlnents of the residents and \vorIes 
occasionally as a charge nurse at this 52-bed skilled nursing facility. 

9. Respondent takes full responsibility for the n1istakes she has Inade. She 

ackno\vledges that she violated the tern1S of the 2005 probation by drinking and driving in 

2007. Although she contends that she learned~ \\lith the help of AA, that she is not an 

alcoholic, Respondent has "not touched a drink since'~ her DUT arrest and has learned the 

benefits of sobriety. Respondent is proud of contributing to her daughter ' s college 

education. She desires the opportunity to den10nstrate to the Board that she is truly 

rchabil itated. 


Cost RecavelY 

10. COlnplainant has incurred attorncy ~ s fees and costs totaling $3.038.75 for the 
investigation and prosecution of this 111atter. This a1110unt is found to be reasonable. 
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LEGAL CONCLUSIONS 

1. Business and Professions Code section 2878~ subdivision (a), provides for 
license discipline \vhen a licensee has COn111litted unprofessional conduct. Under Business 
and Professions Code section 2878.5, subdivision (b), unprofessional conduct includes the 
use of alcoholic beverages to an extent or in a 111anner dangerous or injurious to the licensee 
or to the public. Respondent ' s conviction for drinking and driving evidences the use of 
alcohol in a dangerous 111anner. In addition, her battery conviction is grounded in alcohol 
use. Cause for license discipline therefore exists by reason of the Inatters set forth in 
findings 4 through 6. 

2. Business and Professions Code sections 490 and 2878, subdivision (t), provide 
for license discipline \\Then a licensee has been convicted of a substantially related Crillle. 
Respondent \vas convicted of battery and driving \vith an illegally high blood alcohol level. 
Both crilnes are substantially related to the profession of nursing. Cause for license 
discipline therefore exists by reason of the Inatters set forth in Findings 4 through 6. 

3. Business and Professions Code section 125.3 provides that a licensee found to 
have COl1l1nitted a violation of the licensing law Inay be ordereq to pay a sun1 not to exceed 
the reasonable costs of investigation and enforceillent of the case. Cause exists to require 
Respondent to pay the costs by reason of the Inatters set forth in Finding 10. 

4. Respondent's prior record of discipline (Finding 3) is considered in 

aggravation. 


Discussion 

5. Respondenfs nursing history now includes incidents of gross negligence 

son1e ten years ago and recent critninal convictions. The convictions are both grounded in 

alcohol abuse~ ho\vever~ and Respondent has cOlnpleted court-ordered progran1s and an 


, intensive AA progran1. This is a close case, but all things considered~ it is detennined that 
there exists sufficient evidence of rehabilitation to support the issuance of a probationary 
license upon appropriate tenns and conditions. 

ORDER 

Vocational Nurse License No. \TN 16473 L issued to Elvira Brauch Torres ~ is revoked: 
ho\vever ~ the revocation is stayed and a probationary license shall be issued for three years 
sub.iect to the follo\ving tenns and conditions: 

1. 	 Obey All La\\'s - Respondent shall obey all federal , state and local la\\'s. 
including all statutes and regulations governing the license. R.espondent 
shall sublnit ~ in \\Titing: a full and detailed account of any and all violations 
of the law to the Board \vithin fi\ e days of occurrence: To ensure con1pliance 

4 



\\'ith this tern1, Respondent shall sublnit 1\vo con1pleted fingerprint cards 
and the applicable fingerprint processing fees to the Board \vi thin thirty 
days of the effective date of the Decision, unless the Board detern1ines that 
fingerprint cards \vere previously subn1itted by Respondent. 

2. 	 COlnpliance \vith Probation Progran1 and Quarterly Report Requiretnents 
Respondent shall fully cOlnply \vith tenns and conditions of the probation 
established by the Board and shall cooperate \vith the representatives of the 
Board in its n10nitoring and investigation of Respondent's cOll1pliance \",ith 
the Probation Progran1. 

Respondent shall subn1it quarterly reports, under penalty of pet:jury, in a form 
required by the Board. The reports shall certify and docun1ent con1pliance 
"VI'ith all the conditions of probation. 

3. 	 Notification of Address and Telephone NUlnber Change(s) - Respondent shall 
notify the Board, in 'writing, \vithin five days of a change of residence or 
111ailing address, of her nev\" address and any change in her vvork and/or h0111e 
telephone nun1bers. 

4. 	 Notification of Residency or Practice Outside of State - Respondent shall 
notify the Board, in writing, \vithin five days, if she leaves California to reside 
or practice in another state . 

Respondent shall notify the Board, in \vriting, within five days, upon her 
return to California. 

The period of probation shall not run during the titne Respondent is residing or 
practicing outside California. 

5. 	 Notification to En1ployer(s) - \Vhen currently en1ployed or applying for 
en1ployn1ent in any capacity in any health care profession, Respondent 
shall notify her en1ployer of the probationary status of R.espondcnt 's license. 
This notification to Responden(s current health care en1ployer shall occur 
no later than the eiTcctive datc of the Decision. Respondent shall notify any 
prospective health care elnployer of her probationary status v.:ith the Board 
prior to accepting such cn1ploYlnent. This notification shall be by providing 
the elnployer or prospective en1ployer with a copy of the Board's Accusation 
and Disciplinary Decision. 

The I-lealth Care Profession includes, but is not litnited to: Licensed 
\ ' ocational Nurse, Psychiatric Technician, Registered Nurse, ?\1edical 
Assistant ~ Paran1edic ~ En1ergenC) Medical Technician, Certified Nursing 
i\..ssistant. I-Iolne I-lealth Aide. and all other ancillary technical health care 
positions. 
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Respondent shall cause each health care elnployer to sublnit quarterly reports 
to the Board. The reports shall be on a form provided by the Board, shall 
include a perfol'l11ance evaluation and such other infornlation as n1ay be 
required by the Board. 

Respondent shall notify the Board, in \vriting, \vithin five days of any change 
in ell1ploYlnent status. Respondent shall notify the Board, in \vriting, if she is 
tenninated fron1 any nursing or health care related elnploYlnent \vith a full 
explanation of the circuillstances surrounding the tennination. 

6. 	 Interviev.,rs/l\1eetings v.,rith Board Representative(s) - Respondent, during the 
period of probation, shall appear in person at interviev..'s/tneetings as directed 
by the Board~ or its designated representatives. 

7. 	 En1ployn1ent Requiren1ents and Litnitations - During probation, Respondent 
shall work in her licensed capacity in the State of California. This practice 
shall consist of no less than six continuous 1110nths and of no less than t\vcnty 
hours per v.,reek. 

\Vhile on probation, Respondent shall not \vork for a nurses' registry or in 
any private duty position, a telnporary nurse placelnent agency, as a faculty 
n1cnlber in an accredited or approved school of nursing, or as an instructor in a 
Board approved continuing education course except as approved, in \vriting, 
by the Board. Respondent shall \vork only on a regularly assigned, identified 
and predetennined ,vorle site(s) and shall not \vork in a float capacity except as 
approved, in \vriting, by the Board. 

8. 	 Supervision Requirell1ents - Respondent shall obtain prior approval fr0111 
the Board: before conll11encing any elllploYlllent, regarding the level of 
supervision provided to Respondent v..,hile elnployed as a licensed vocational 
nurse or psychiatric technician. 

Respondent shalll10t function as a charge nurse (Le. , work in any healthcare 
setting as the person \\'ho oversees or directs licensed vocational nurses: 
psychiatric technicians, certified nursing assistants or unlicensed assistive 
personnel) or supervising psychiatric technician during the period of probation 
except as approved. in \\Titing. by the Board. 

9. 	 C0111plction of Educational Course(s) - R.espondent, at her 0\\'11 expense. 
shall enroll and successfully cOlnplete a course(s) substantially related to the 
violations 110 later than the end of the first) ear of probation: or Respondent 
shall be suspended frol11 practice. until she has enrolled in and has successfully 
COl11plcted the specified course\\ ork. 
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The course\vork shall be in addition to that required for license rene\\'al. The 
Board shall notif)T Respondent of the course content and nun1ber of contact 
hours required. \Vithin thirty days of the Board ' s \vritten notification of 
assigned course,vork, Respondent shall SUbll1it a vvritten plan to con1ply \vith 
this requirelnent. The Board shall approve such plan prior to enrolln1ent in 
any course of study. 

Upon successful con1pletion of the course, Respondent shall c·ause the 
instructor to furnish proof to the Board \vithin thirty days of course 
cOlnpletion. 

10. 	 l\1aintenance of Valid License - Respondent shall , at all tin1es \vhile on 
probation~ Inaintain an active current license \vith the Board. including any 
period during vv'hich suspension or probation is to1led. 

Should Respondent's license, by operation of lavv' or othenvise, expire, upon 
rcncvv'al or reinstaten1ent Respondent's license shall be subject to any and all 
tenns of this probation not previously satisfied. ' 

11. 	 Cost Recovery Requirelnents - Respondent is ordered to rein1burse the 
Board for its costs in the a1110unt 0[$3,038.75. PaYlnents shall be tin1ely Inade 
pursuant to a plan arranged vv'ith the Board or its designee. Failure to Inake 
payn1ents in accordance \vith any fonnal agreel11ent entered into \vith the 
Board or pursuant to any Decision by the Board shall be considered a violation 
of probation. 

The Board Inay conditionally rene\\' or reinstate, for a Inaxin1Ul11 of one year~ 
the license of any respondent \\'ho den10nstrates financial hardship . R.espondent 
shall enter into a forn1a1 agreen1ent \vith the Board to reimburse the unpaid costs 
\vithin that one-year period. 

Except as provided above, the Board shall not renew or reinstate the license of 
any respondent v·iho has failed to pay all the costs as directed in a Decision. 

12. 	 \ l iolation of Probation - If Respondent violates the conditions of her probation. 
the Board after giving Respondent notice and an opportunity to be heard, 
n1a), set aside the stay order and ilnpose the stayed discipline (revocation) 
of Respondent ' s license. If during the period of probation, an accusation or 
petition to revoke has been filed against Respondent's license or the Attorney 
Generar s Office has been requested to prepare an accusation or petition to 
revoke probation against RespondenCs license, the probationary period shall 
autOlnaticall) be extended and shall not expire until the accusation or petition 
has been acted upon by the Board. Upon successful con1pletion of probation. 
Respondent s license \vill be fully restored. 
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13. 	 Psychological Evaluation - ¥lithin sixty days of the effective date of 
the Decision. Respondent shall subtnit to a PS) chiatric or psychological 
evaluation. The evaluation shall be perfol'lned by a psychiatrist licensed in 
California and board-certified in psychiatry, or by a clinical psychologist 
licensed in California. This evaluation shall be fol' the purpose of detennining 
Respondent's current n1ental, psychological and elnotional fitness to perforn1 
all professional duties \vith safet) to self and to the public. Respondent shall 
provide the evaluator \vith a copy of the Board's Disciplinary Order prior to 
the evaluation. Cost of such evaluation shall be paid by Respondent. 

Respondent shall cause the evaluator to sublnit to the Board a \vritten 
psychological report concerning Respondent's status and progress as \vell as 
such other infonnation as l11ay be requested by the Board. This report shall 
be sublnitted \vithin ninety days frol11 the effective date of the Decision. 

If the evaluator finds that Respondent is not psychologically fit to practice 
safely, or can only practice with restrictions, the evaluator shall notify 
the Board~ in \vriting, \vithin five \\forking days. The Board shall notify 
Responderit in \vriting of the evaluator's detern1ination of unfitness to 
practice and shall order Respondent to cease or restrict licensed activities 
as a condition of probation. Respondent shall cotnply \vith this condition 
until the Board is satisfied of R.espondent 's fitness to practice safely and 
has so notified Respondent. Respondent shall docull1ent con1pliance in the 
111anner required by the Board. 

If the evaluator finds that psychotherapy is required, Respondent shall 
participate in a therapeutic progran1 at the Board's discretion.. Cost of such 
therapy shall be paid by Respondent. 

14. 	 Rehabilitation Progran1- If deell1ed necessary by the Board or its designee , 
\vithin thirty days of the effective date of the Decision, Respondent shall enter 
a rehabilitation and n10nitoring progran1 by the Board. I~espondent shall 
successfully con1plete such treatlnent contract as n1ay be recon1111ended by 
the progran1 and approved by the Board. 

Con1ponents of the treatnlent contract shall be relevant to the violation and to 
Respondent's current status in recovery or rehabilitation. The con1ponents 
Ina), include~ but are not lil11ited to: restrictions on practice and \vork setting ~ 

random bodily fluid testing. abstention frotl1 drugs and alcohol. use of work 
site tl1onitors. participation in chelnical dependency rehabilitation progrml1S 
or groups. psychotherapy. counscling~ psychiatric evaluations and other 
appropriate rehabi litation or monitoring progran1S. The cost for participation 
in this progran1 shall be paid by Respondent. 
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15. 	 Chetnical Dependency Support/Recovery Groups - While on probation, 
Respondent shall continue attendance at a chetnical dependency support group 
(e.g. Alcoholics AnonYlnous, Narcotics AnonYlnous, Nurse Support Group). 
\Terified doculnentation of attendance shall be subtnitted by Respondent \X/ith 
each quarterly report. Respondent shall continue attendance in such a group 
for the duration of probation. 

16. 	 Abstain fro111 Controlled Substances - Respondent shall cOlnpletely abstain 
fron1 the personal use or possession of controlled substances, as defined in 
the California Uniforn1 Controlled Substances Act, and dangerous drugs as 
defined in sections 4021 and 4022 of the Business and Professions Code , 
except when Imvfully prescribed by a licensed practitioner for a bona fide 
illness. 

17. 	 Subtnit Biological Fluid San1ples -- Respondent shall in1n1ediutely sublnit to 
biological fluid testing, at R.espondent's cost, upon request by the Board or its 
designee. There \vill be no confidentiality in test results ; positive test results 
\vill be in11nediately reported to the Board and Respondent's current en1ployer. 

Adillinistrative La\\' Judge 
Office of Administrative I-Iearings 
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FILED 
EDMUND G. BRO\VN JR., Att0111ey General Li-.C J P 200 '( 

of the State of California 
2 FRANK H. PACOE Board of Vocational Nursing

and Plyahl~trlo Teohnlclans
Supervising Deputy Attorney General 

3 MICHAEL B. FRANKLIN, State Bar No. 136524 
Deputy Attolney General 

4 455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 

5 Telephone: (4] 5) 703-5622 
Facsil11ile: (415) 703-5480 

6 
Attoll1eys for COlllplainant 

7 
BEFORE TIlE 

8 BOARD OF VOCATIONAL NURSING AND PSYCHIA TruC TECHNICIANS 

DEPARTMENT OF CONSUMER AFFAIRS 


9 STATE OF CALIFORNIA 


10 
In the Matter of the Accusation Against: Case No. V N - 2 0 0 6 - 19 1 5 

11 
EL"IRA BRAUCH TORRES 

12 1424 Yoselnite Street #C ACCUSATION 
Seaside, California 93955 

13 Vocational Nurse License No. VN 164731 

14 Respondent. 

15 

16 COlnplainant alleges: 

17 PARTIES 

18 1. Teresa Bello-Jones, J.D., M.S.N., R.N. (Colllplainant) brings this 

19 Accusation solely in her official capacity as the Executive Officer of the Board of Vocational 

20 Nursing and Psychiatric Technicians, Departnlent of ConsU111er Affairs. 

21 2. On or about October] 8, 1993, the Board of Vocational Nursing and 

22 Psychiatric Technicians issued Vocational Nurse License NU111ber \TN 164731 to Elvira Brauch 

23 Torres (Respondent). The Vocational Nurse License \vas in full force and effect at all times 

24 relevant to the charges brought herein and will expire on April 30, 2009, unless rene'VI'ed. 

25 JURISDICTION 

26 3. This Accusation is brought before the Board of Vocational Nursing and 

27 Psychiatric Technicians (Board), Department of ConSUlner Affairs, under the authority of the 

28 follo\ving laws . All section references are to the Business and Professions Code unless othenvise 



26 

27 

28 

indicated. 

2 STATUTORY PRO\'ISIONS 

3 4. Section 2875 of the Business and Professions Code (Code) provides, in 

4 peltinent part, that the Board n1ay discipline the holder of a vocational nurse license for any 

5 reason provided in Article 3 (cOlnn1encing with section 2875) of the Vocational Nursing Practice 

6 Act. 

7 5. Section 118(b) of the Code provides, in peliinent part, that the expiration 

8 of a license shall not deprive the Board jurisdiction to proceed with a disciplinary action during 

9 the period within which the license 111ay be renewed, restored, reissued or reinstated. Under 

10 section 2892.1 of the Code, the Board Inay renew an expired license at any tin1e within four years 

11 after the expiration. 

12 6. Section 2878 of the Code states: 

13 "The Board Inay suspend or revoke a license issued under this chapter [the 

14 Vocational Nursing Practice Act (Bus. & Prof. Code, 2840, et seq.)] for any of the following: 

15 (a) Unprofessional conduct, 'which includes, but is not lin1ited to, the foll ,owing: 

16 

17 (f) Conviction of a crhne substantially related to the qualifications, functions, and 

18 duties of a licensed vocational nurse, in which event the record of the conviction shall be 

19 conclusive evidence of the conviction. 

20 " 

21 7. Section 2878.5 of the Code states: 


22 " In addition to other acts constituting unprofessional conduct within the Ineaning 


23 of this chapter [the Vocational Nursing Practice Act] it is unprofessional conduct for a person 

24 licensed under this chapter to do any of the following: 

25 (a) Obtain or possess in violation of1aw, or prescribe, or except as directed by a 

licensed physician and surgeon, dentist or podiatrist adn1inister to hi111self or herself or f11111ish or 

adn1inister to another, any controlled substance as defined in Division 10 of the Health and 

Safety Code, or any dangerous drug as defined in Section 4022. 



(b) Use any controlled substance as defined in Division 10 of the Health and 

2 Safety Code, or any dangerous dlUg as defined in Section 4022, or alcoholic beverages, to an 

3 extent or in a InatUler dangerous or injurious to hilllself or herself, any other person, or the public, 

4 or to the extent that the use inlpairs his or her ability to conduct with safety to the public the 

5 practice authorized by his or her license. 

6 (c) Be convicted of a criIninal offense involving possession of any narcotic or 

7 dangerous drug, or the prescription, consu111ption, or self-adlninistratiol1 of any of the substances 

8 described in subdivisions (a) and (b) of this section, in which event the record of the conviction is 

9 conclusive evidence thereof. 

10 " 

11 8. Section 490 of the Code provides, in pertinent part, that the Board 1nay 

12 suspend or revoke a license when it finds that the licensee has been convicted of a clilne 

13 substantially related to the qualifications, functions or duties of a licensed vocational nurse. 

14 9. Section 125.3 of the Code provides, in pertinent part, that the Board 1nay 

15 reques,t the ad111inistrative law judge to direct a licentiate found to have c01111nitted a violation or 

16 violations of the licensing act to pay a SUlll not to exceed the reasonable costs of the investigation 

1 7 and enforcelllent of the case. 

18 FIRST CAUSE FOR DISCIPLINE 

19 (Crilninal Convictions) 

20 10. Respondent is subject to disciplinary action under section 2878(a), 


21 2878(f) , 2878.S(c) andlor 490 in that Respondent was convicted of crinles as follo\\'s: 


22 a. On or about May 15 , 2007 , in a crilllinal proceeding entitled People vs. 

23 Elvira Brauch Torres , San Benito County Superior Court Case No. CR-07-00592, Respondent 

24 was convicted by her plea of guilty to the nlisdel11eanor violation of Vehicle Code section 

25 23152(b) [driving \vhile having a 0.08% or higher blood alcohollevelJ. The ilnposition of the 

26 sentence was suspended and the Court ordered the Respondent to serve 5 days, 3 years of fOfnlal 

27 probation, attend and cOll1plete a DUI Education Progranl and pay a fine of $1 ,890.00. 
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b. On or about July 22, 2005, in the crilninal proceeding entitled People )'s. 

2 Elvira Torres, Monterey County Superior Court Case No. MS236836A, the Respondent was 

3 convicted by her plea of guilty to the violation ofPenal Code section 243(e) [battery against 

4 spouse/cohabitation partner]. The Court ordered the Respondent to 3 years of fonnal probation, 

5 attend and cOlnplete one year dOlnestic violence counseling prograln, cOlnplete 40 hours of 

6 C0111111unity service and pay a fine of$100.00. 

7 SECOND CAUSE FOR DISCIPLINE 

8 (Unprofessional Conduct) 

9 11. Respondent is subject to disciplinary action under section 2878(a), and/or 

10 2878.5(b) in that underlying facts of both of the convictions described above in paragraph 10(a) 

11 and (b) involved the use of alcoholic beverages to an extent, or in a InatUler, dangerous or 

12 injurious to Respondent and/or the pUblic. 

13 DISCIPLINE CONSIDERATIONS 

14 12. To detennine the degree of discipline, if any, to be itnposed on 

15 . Respondent, Con1plainant alleges that on or about May 16, 1997, in a prior disciplinary action 

16 entitled In the Matter of the Accusation Against Elvira Brauch Torres before the Board of 

17 Vocational Nursing and Psychiatric Technicians, in Case NUl11ber 5914. Respondent's license 

18 was revoked f?r gross negligence and/or incOlnpetence in the perfonnance of her duties as a 

19 licensed vocational nurse. That decision is nov.' final and is incorporated by reference as if fully 

20 set forth. 

21 On or about Septclnber 28, 1998, Respondent petitioned the Board for 


22 reinstatelnent of her revoked license. That petition was denied by the Board on Deceillber 23 , 


23 1998, in Case NUlllber N-199811 0039. 


24 On or about 1\1arch 6, 2000, Respondent again petitioned the Board for 

25 reinstatelnent of her revoked license. On J\1ay 19, 2000, that petition \vas granted and 

26 Respondent \vas placed on probation for threc years in Case Nunlber N2000040170. Responden 

27 successfully cOlnpleted probation on June 11 , 2003. 

28 III 
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PRAYER 

2 
 \\'HEREFORE, COlnplainant requests that a hearing be held on the Inatters herein 

3 
 alleged, and that following the hearing, the Board of Vocational Nursing and Psychiatric 

4 
 Technicians issue a decision: 

5 1. Revoking or suspending \'ocationa1 Nurse License NUlnber \TN 164731, 


6 
 issued to Elvira Brauch Ton'es. 


7 
 2. Ordering Elvira Brauch Torres to pay the Board of Vocational Nursing and 

8 
 Psychiatric Technicians the reasonable costs of the investigation and enforcelnent of this case, 

9 
 pursuant to Business and Professions Code section 125.3; 

10 3. Taking such other and further action as deemed necessary and proper. 

11 


12 
 DATE: Dec em be r 1 9, 2007 


13 


14 


ls ~TER A LLO-JON·ct6~+O' ;J.D., M.S.N., R.N. 
15 Executive Officer 

Board of\'ocatiollal Nursing and Psychiatric Technicians 
16 
 Departtnent of Consulner Affairs 

State of California 
17 
 COlnplainant 
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